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conducted by an intermediary and the 
agreement to participate was made in-
directly through another person acting 
on the participant’s behalf (for exam-
ple, through an intermediary empow-
ered to commit the participant to par-
ticipate in the shelter). 

(v) Special rule for controlled entities. A 
person (first person) will be treated as 
participating indirectly in a confiden-
tial corporate tax shelter if a foreign 
person controlled by the first person 
participates in the shelter, and a sig-
nificant purpose of the shelter is the 
avoidance or evasion of the first per-
son’s Federal income tax. For purposes 
of this paragraph (g)(2)(v), control of a 
foreign corporation or partnership will 
be determined under the rules of sec-
tion 6038(e)(2) and (3), except that such 
section shall be applied by substituting 
‘‘10’’ for ‘‘50’’ each place it appears and 
‘‘at least’’ for ‘‘more than’’ each place 
it appears. In addition, section 
6038(e)(2) shall be applied for these pur-
poses without regard to the construc-
tive ownership rules of section 318 and 
by treating stock as owned if it is 
owned directly or indirectly. Section 
6038(e)(3) shall be applied for these pur-
poses without regard to the last sen-
tence of section 6038(e)(3)(B). Any bene-
ficiary with a 10 percent or more inter-
est in a foreign trust or estate shall be 
treated as controlling that trust or es-
tate for purposes of this paragraph 
(g)(2)(v). 

(vi) Other rules. (A) For purposes of 
the registration requirements under 
section 6111(d)(3), it is presumed that 
the tax shelter promoters will receive 
fees in excess of $100,000 in the aggre-
gate unless the person responsible for 
registering the tax shelter can show 
otherwise. 

(B) Any person treated as a tax shel-
ter promoter under section 6111(d) sole-
ly by reason of being related (within 
the meaning of section 267 or 707) to a 
foreign promoter will be treated as a 
foreign promoter for purposes of this 
paragraph (g)(2). 

(h) Effective dates. This section ap-
plies to confidential corporate tax shel-
ters in which any interests are offered 
for sale after February 28, 2000. If an in-
terest is sold after February 28, 2000, it 
is treated as offered for sale after Feb-
ruary 28, 2000, unless the sale was pur-

suant to a written binding contract en-
tered into on or before February 28, 
2000. However, paragraphs (a) through 
(g) of this section apply to confidential 
corporate tax shelters in which any in-
terests are offered for sale on or after 
February 28, 2003, and to transactions 
described in paragraph (e)(1)(ii) of this 
section. The rules that apply to con-
fidential corporate tax shelters in 
which any interests are offered for sale 
after February 28, 2000, and before Feb-
ruary 28, 2003, are contained in 
§ 301.6111–2T in effect prior to February 
28, 2003 (see 26 CFR part 301 revised as 
of April 1, 2002, 2002–28 I.R.B 91, and 
2002–45 I.R.B. 823 (see § 601.601(d)(2) of 
this chapter)). 

[T.D. 9046, 68 FR 10170, Mar. 4, 2003]

§ 301.6112–1 Requirement to prepare, 
maintain, and furnish lists with re-
spect to potentially abusive tax 
shelters. 

(a) In general. Each organizer and 
seller, as described in paragraph (c) of 
this section, of a transaction that is a 
potentially abusive tax shelter, as de-
scribed in paragraph (b) of this section, 
shall prepare and maintain a list of 
persons in accordance with paragraph 
(e) of this section and upon request 
shall furnish such list to the Internal 
Revenue Service (IRS) in accordance 
with paragraph (g) of this section. 

(b) Potentially abusive tax shelters. For 
purposes of this section, a potentially 
abusive tax shelter is any transaction 
that is a section 6111 tax shelter, as de-
scribed in paragraph (b)(1) of this sec-
tion, or that has a potential for tax 
avoidance or evasion, as described in 
paragraph (b)(2) of this section. The 
term transaction includes all of the fac-
tual elements relevant to the expected 
tax treatment of any investment, enti-
ty, plan, or arrangement, and includes 
any series of steps carried out as part 
of a plan. 

(1) Transaction that is a section 6111 
tax shelter. A section 6111 tax shelter is 
any transaction that is required to be 
registered with the IRS under section 
6111, regardless of whether that tax 
shelter is properly registered pursuant 
to section 6111. 

(2) Transaction that has a potential for 
tax avoidance or evasion—(i) In general. 
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A transaction that has a potential for 
tax avoidance or evasion includes— 

(A) Any listed transaction as defined 
in § 1.6011–4(b)(2) of this chapter that is 
subject to disclosure under §§ 1.6011–4, 
20.6011–4, 25.6011–4, 31.6011–4, 53.6011–4, 
54.6011–4, or 56.6011–4 of this chapter; 

(B) Any transaction that a potential 
material advisor (at the time the 
transaction is entered into or an inter-
est is acquired) knows is or reasonably 
expects will become a reportable trans-
action under § 1.6011–4(b)(3) through (7) 
of this chapter; and 

(C) Any interest in a type of trans-
action that is transferred if the trans-
feror knows or reasonably expects that 
the transferee will sell or transfer an 
interest in that type of transaction to 
another transferee (subsequent partici-
pant), and the type of transaction 
would be a listed transaction under 
§§ 1.6011–4, 20.6011–4, 25.6011–4, 31.6011–4, 
53.6011–4, 54.6011–4, or 56.6011–4 of this 
chapter, or a transaction described in 
§ 1.6011–4(b)(3) through (7) of this chap-
ter assuming that the relevant thresh-
olds are met. 

(ii) The determination of whether a 
transaction has the potential for tax 
avoidance or evasion does not depend 
upon whether the transaction is prop-
erly disclosed pursuant to §§ 1.6011–4, 
20.6011–4, 25.6011–4, 31.6011–4, 53.6011–4, 
54.6011–4, or 56.6011–4 of this chapter. 

(iii) If a transaction becomes a poten-
tially abusive tax shelter on or after 
February 28, 2003, because it is a listed 
transaction as defined in § 1.6011–4 of 
this chapter and is subject to disclo-
sure under § 1.6011–4 of this chapter this 
section shall apply with respect to any 
such transaction entered into or any 
interest acquired therein after Feb-
ruary 28, 2000 (including interests ac-
quired before the transaction becomes 
a listed transaction). If a transaction 
becomes a listed transaction as defined 
in § 1.6011–4 of this chapter and is sub-
ject to disclosure under §§ 20.6011–4, 
25.6011–4, 31.6011–4, 53.6011–4, 54.6011–4, 
or 56.6011–4 of this chapter, this section 
shall apply with respect to any such 
transaction entered into or any inter-
est acquired therein on or after Janu-
ary 1, 2003 (including interests acquired 
before the transaction becomes a listed 
transaction). 

(c) Organizer and seller—(1) In general. 
A person is an organizer of, or a seller 
of an interest in, a transaction that is 
a potentially abusive tax shelter if that 
person is a material advisor, as de-
scribed in paragraph (c)(2) of this sec-
tion, with respect to that transaction. 

(2) Material advisor—(i) In general. A 
person is a material advisor with re-
spect to a transaction that is a poten-
tially abusive tax shelter if the person 
is required to register the transaction 
under section 6111; or the person re-
ceives or expects to receive at least a 
minimum fee (as defined in paragraph 
(c)(3) of this section) with respect to 
the transaction, and the person makes 
a tax statement (as defined in para-
graph (c)(2)(iii) of this section) to or for 
the benefit of— 

(A) A taxpayer who is required to dis-
close the transaction under §§ 1.6011–4, 
20.6011–4, 25.6011–4, 31.6011–4, 53.6011–4, 
54.6011–4, or 56.6011–4 of this chapter be-
cause the transaction is a listed trans-
action or who would have been required 
to disclose a listed transaction under 
§§ 1.6011–4, 20.6011–4, 25.6011–4, 31.6011–4, 
53.6011–4, 54.6011–4, or 56.6011–4 of this 
chapter if the transaction had become 
a listed transaction within the statute 
of limitations period in § 1.6011–4(e)(2); 

(B) A taxpayer who the potential ma-
terial advisor (at the time the trans-
action is entered into) knows is or rea-
sonably expects to be required to dis-
close the transaction under § 1.6011–4 
because the transaction is or is reason-
ably expected to become a transaction 
described in § 1.6011–4(b)(3) through (7); 

(C) A person who is required to reg-
ister the transaction under section 
6111; 

(D) A person who purchases (or other-
wise acquires) an interest in a section 
6111 tax shelter; or 

(E) A transferee of an interest if the 
interest is described in paragraph 
(b)(2)(i)(C) of this section. 

(ii) Special rules. A material advisor 
generally does not include a person 
who makes a tax statement solely in 
the person’s capacity as an employee, 
shareholder, partner or agent of an-
other person. Any tax statement made 
by that person will be attributed to 
that person’s employer, corporation, 
partnership or principal. However, a 
person shall be treated as a material 
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advisor if that person forms or avails of 
an entity with the purpose of avoiding 
the rules of section 6111 or 6112 or the 
penalties under section 6707 or 6708. 

(iii) Tax statement—(A) In general. A 
tax statement means any statement, 
oral or written, that relates to a tax 
aspect of a transaction that causes the 
transaction to be a reportable trans-
action as defined in § 1.6011–4(b)(2) 
through (7) or a tax shelter as de-
scribed in section 6111. 

(B) Confidential transactions. A tax 
statement relates to an aspect of a 
transaction that causes it to be a con-
fidential transaction if the statement 
concerns a tax benefit related to the 
transaction and either the taxpayer’s 
disclosure of the tax treatment or tax 
structure of the transaction is limited 
in the manner described in § 1.6011–
4(b)(3) of this chapter by or for the ben-
efit of the person making the state-
ment, or the person making the state-
ment knows the taxpayer’s disclosure 
of the tax structure or tax aspects of 
the transaction is limited in the man-
ner described in § 1.6011–4(b)(3) of this 
chapter. 

(C) Transactions with contractual pro-
tection. A tax statement relates to an 
aspect of a transaction that causes it 
to be a transaction with contractual 
protection if the statement concerns a 
tax benefit related to the transaction 
and either— 

(1) The taxpayer has the right to a 
full or partial refund of fees paid to the 
person making the statement or if 
these fees are contingent in the man-
ner described in § 1.6011–4(b)(4) of this 
chapter; or 

(2) The person making the statement 
knows that the taxpayer has the right 
to a full or partial refund of fees (as de-
scribed in § 1.6011–4(b)(4)(ii)) paid to an-
other if all or part of the intended tax 
consequences from the transaction are 
not sustained or that fees (as described 
in § 1.6011–4(b)(4)(ii)) paid by the tax-
payer to another are contingent on the 
taxpayer’s realization of tax benefits 
from the transaction in the manner de-
scribed in § 1.6011–4(b)(4) of this chap-
ter. 

(D) Loss transactions. A tax statement 
relates to an aspect of a transaction 
that causes it to be a loss transaction 
if the statement concerns an item that 

gives rise to a loss described in § 1.6011–
4(b)(5) of this chapter. 

(E) Transactions with a significant 
book-tax difference. A tax statement re-
lates to an aspect of a transaction that 
causes it to be a transaction with a sig-
nificant book-tax difference if the 
statement concerns an item that gives 
rise to a book-tax difference described 
in § 1.6011–4(b)(6) of this chapter. 

(F) Transactions involving a brief asset 
holding period. A tax statement relates 
to an aspect of a transaction involving 
a brief asset holding period if the state-
ment concerns an item that gives rise 
to a tax credit described in § 1.6011–
4(b)(7) of this chapter. 

(iv) Exceptions—(A) Post-filing advice. 
A person will not be considered to be a 
material advisor with respect to a 
transaction if that person does not 
make or provide a tax statement re-
garding the transaction until after the 
first tax return reflecting tax benefit(s) 
of the transaction is filed with the IRS. 

(B) Publicly-filed statements. A tax 
statement with respect to a trans-
action that includes only information 
about the transaction contained in 
publicly-available documents filed with 
the Securities and Exchange Commis-
sion no later than the close of the 
transaction will not be considered a 
tax statement to or for the benefit of a 
person described in paragraph 
(c)(2)(i)(A) through (E) of this section. 

(3) Minimum fee—(i) In general. The 
minimum fee is $250,000 for a trans-
action if every person to whom or for 
whose benefit the potential material 
advisor makes or provides a tax state-
ment with respect to the transaction is 
a corporation. The minimum fee is 
$50,000 for a transaction if any person 
to whom or for whose benefit a poten-
tial material advisor makes or provides 
a tax statement with respect to the 
transaction is a partnership or trust, 
unless all owners or beneficiaries are 
corporations (looking through any 
partners or beneficiaries that are 
themselves partnerships or trusts), in 
which case the minimum fee is $250,000. 
For all other transactions, the min-
imum fee is $50,000. For purposes of 
this paragraph (c)(3)(i) a corporation 
means a corporation other than an S 
corporation. 
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(ii) Listed transactions. For listed 
transactions described in §§ 1.6011–
4(b)(2), 20.6011–4(a), 25.6011–4(a), 31.6011–
4(a), 53.6011–4(a), 54.6011–4(a), or 56.6011–
4(a) of this chapter, the minimum fees 
in paragraph (c)(3)(i) of this section are 
reduced from $250,000 to $25,000 and 
from $50,000 to $10,000. 

(iii) Determination of fees. In deter-
mining whether the minimum fee 
threshold is satisfied, all fees for serv-
ices for advice (whether or not tax ad-
vice) or for the implementation of a 
transaction that is a potentially abu-
sive tax shelter are taken into account. 
For purposes of this section, the min-
imum fee threshold must be met inde-
pendently for each transaction that is 
a potentially abusive tax shelter and 
aggregation of fees among transactions 
is not required. Fees for advice or im-
plementation include consideration in 
whatever form paid, whether in cash or 
in kind, for services to analyze the 
transaction (whether or not related to 
the tax consequences of the trans-
action), for services to implement the 
transaction, for services to document 
the transaction, and for services to pre-
pare tax returns to the extent return 
preparation fees are unreasonable in 
light of all of the facts and cir-
cumstances. The IRS will scrutinize 
carefully all of the facts and cir-
cumstances in determining whether 
consideration received in connection 
with a transaction that is a potentially 
abusive tax shelter constitutes fees for 
purposes of this section. 

(d) Definitions. For purposes of this 
section, the following terms are de-
fined as follows: 

(1) Interest. The term interest in-
cludes, but is not limited to, any right 
to participate in a transaction by rea-
son of a partnership interest, a share-
holder interest, or a beneficial interest 
in a trust; any interest in property (in-
cluding a leasehold interest); the entry 
into a leasing arrangement or a con-
sulting, management or other agree-
ment for the performance of services; 
or any interest in any other invest-
ment, entity, plan, or arrangement. 
The term interest includes any interest 
that purportedly entitles the direct or 
indirect holder of the interest to any 
tax consequence (including, but not 
limited to, a deduction, loss, or adjust-

ment to tax basis in an asset) arising 
from the transaction. An interest also 
includes information or services re-
garding the organization or structure 
of the transaction if the information or 
services are relevant to the potential 
tax consequences of the transaction. 

(2) Substantially similar. The term sub-
stantially similar includes any trans-
action that is expected to obtain the 
same or similar types of tax con-
sequences and that is either factually 
similar or based on the same or similar 
tax strategy. Receipt of an opinion re-
garding the tax consequences of the 
transaction is not relevant to the de-
termination of whether the transaction 
is the same as or substantially similar 
to another transaction. Further, the 
term substantially similar must be 
broadly construed in favor of list main-
tenance. 

(3) Person. The term person means 
any person described in section 
7701(a)(1), including an affiliated group 
of corporations that join in the filing 
of a consolidated return under section 
1501. 

(4) Related party. A person is a related 
party with respect to another person if 
such person bears a relationship to 
such other person described in section 
267 or 707. 

(5) Tax. For purposes of this section, 
the term tax means Federal tax. 

(6) Tax benefit. A tax benefit includes 
deductions, exclusions from gross in-
come, nonrecognition of gain, tax cred-
its, adjustments (or the absence of ad-
justments) to the basis of property, 
status as an entity exempt from Fed-
eral income taxation, and any other 
tax consequences that may reduce a 
taxpayer’s Federal tax liability by af-
fecting the amount, timing, character, 
or source of any item of income, gain, 
expense, loss, or credit. 

(7) Tax return. For purposes of this 
section, the term tax return means a 
Federal tax return and a Federal infor-
mation return. 

(8) Tax treatment. The tax treatment 
of a transaction is the purported or 
claimed Federal tax treatment of the 
transaction. 

(9) Tax structure. The tax structure of 
a transaction is any fact that may be 
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relevant to understanding the pur-
ported or claimed Federal tax treat-
ment of the transaction. 

(e) Preparation and maintenance of 
lists—(1) In general. A separate list of 
persons must be prepared and main-
tained for each transaction that is a 
potentially abusive tax shelter. How-
ever, one list must be maintained for 
substantially similar transactions that 
are potentially abusive tax shelters. A 
list may be maintained on paper, card 
file, magnetic media, or in any other 
form, provided the method of main-
taining the list enables the IRS to de-
termine without undue delay or dif-
ficulty the information required in 
paragraph (e)(3) of this section. 

(2) Persons required to be included on 
lists—(i) In general. A material advisor 
is required to list each person described 
in paragraphs (c)(2)(i)(A) through (D) of 
this section to whom (or for whose ben-
efit) the material advisor makes or 
provides a tax statement with respect 
to a transaction that is a potentially 
abusive tax shelter. However, a mate-
rial advisor is not required to list a 
person described in paragraph 
(c)(2)(i)(A) of this section if that person 
entered into, or acquired an interest in, 
a listed transaction more than 6 years 
before the transaction was listed. 

(ii) Subsequent participant. A material 
advisor must list any subsequent par-
ticipant if the material advisor knows 
the identity of that subsequent partici-
pant, and the material advisor knows 
that the subsequent participant either 
entered into a transaction that must 
be disclosed under § 1.6011–4(b) of this 
chapter or sold or transferred to an-
other subsequent participant an inter-
est in that type of transaction. 

(iii) Section 6111 registrant. A material 
advisor required to register a trans-
action under section 6111 also must list 
each person who purchases (or other-
wise acquires) an interest in the trans-
action. 

(iv) Examples. The following examples 
illustrate the provisions of this sec-
tion:

Example 1. An investment firm provides a 
tax statement as to a type of transaction to 
three taxpayers: Corporation X, Corporation 
Y, and Corporation Z (all of which are C cor-
porations). Each taxpayer agrees to pay the 
investment firm $300,000 in connection with 

the transaction, and each taxpayer engages 
in a separate transaction (transaction X, 
transaction Y, and transaction Z, respec-
tively). At the time the transactions are en-
tered into, the investment firm knows or 
reasonably expects that the transactions will 
result in a single taxable year loss of $9 mil-
lion for Corporation X, $15 million for Cor-
poration Y, and $12 million for Corporation 
Z. The transactions do not satisfy the defini-
tions of a reportable transaction under 
§ 1.6011–4(b)(2), (3), (4), (6) or (7) of this chap-
ter. 

(i) Transaction X. At the time transaction 
X is entered into, the investment firm does 
not know or reasonably expect that the 
transaction is a reportable transaction, be-
cause the $9 million loss associated solely 
with transaction X does not satisfy the $10 
million threshold under § 1.6011–4(b)(5) of this 
chapter (relating to loss transactions). Ac-
cordingly, transaction X is not a potentially 
abusive tax shelter. The investment firm is 
not required to maintain a list with respect 
to transaction X. 

(ii) Transactions Y and Z. The investment 
firm satisfies the requirements for being a 
material advisor with respect to transaction 
Y and transaction Z. First, both of the trans-
actions are potentially abusive tax shelters 
with respect to the investment firm because 
the investment firm knows, or reasonably 
expects, at the time the transactions are en-
tered into, that the losses for each of Cor-
poration Y and Z will exceed the $10 million 
threshold and, thus, the investment firm 
knows or reasonably expects that the trans-
actions are or will become reportable trans-
actions under § 1.6011–4(b)(5) of this chapter 
(relating to loss transactions). Second, the 
investment firm provides a tax statement to 
Corporation Y and Corporation Z as to the 
transactions. Third, the investment firm re-
ceives $300,000 in connection with each trans-
action (viewed independently of each other 
and without regard to any other trans-
action), which exceeds the minimum fee with 
respect to each transaction ($250,000). Ac-
cordingly, the investment firm must main-
tain a list with respect to transactions Y and 
Z. Because transactions Y and Z are based on 
the same or similar tax strategy, trans-
actions Y and Z are substantially similar 
transactions, and the investment firm must 
keep one list with respect to both trans-
actions. The list must contain information 
about Corporation Y and Corporation Z (see 
paragraph (e)(2)(i) of this section).

Example 2. (i) Corporation M provides a tax 
statement to Corporation N (a C corpora-
tion) describing the potential loss from a 
type of transaction. Corporation N pays Cor-
poration M $300,000 for the information about 
that type of transaction. Corporation M 
knows that Corporation N will sell the infor-
mation to Taxpayer O (a C corporation) and 
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Taxpayer P (an individual), and that Tax-
payer O and Taxpayer P will participate in 
transactions of the type that Corporation M 
described to Corporation N. Corporation N, 
in turn, provides a tax statement as to that 
type of transaction to Taxpayer O and Tax-
payer P. Each taxpayer agrees to pay Cor-
poration N $250,000 in connection with its 
transaction, and each taxpayer engages in a 
separate transaction (transaction O and 
transaction P, respectively). At the time the 
transactions are entered into, both Corpora-
tion M and Corporation N know that the 
transactions are or will become reportable 
transactions under § 1.6011–4(b)(5) of this 
chapter. 

(ii) Corporation N is a material advisor 
with respect to transaction O and trans-
action P. First, at the time the transactions 
are entered into, Corporation N knows that 
the transactions are reportable transactions. 
Thus, the transactions are potentially abu-
sive tax shelters. Second, Corporation N pro-
vides a tax statement to Taxpayer O and 
Taxpayer P as to the transactions. Third, 
Corporation N receives $250,000 in connection 
with transaction O and transaction P (each 
viewed independently of any other trans-
action), which equals or exceeds the min-
imum fee for those transactions ($50,000 and 
$250,000, respectively). Accordingly, Corpora-
tion N must keep a list with respect to 
transaction O and transaction P. The list 
must contain information about Taxpayer P 
(see paragraph (e)(2)(i) of this section). Be-
cause transactions O and P are based on the 
same or similar tax strategy, transactions O 
and P are substantially similar transactions, 
and Corporation N must keep one list with 
respect to both transactions. The list must 
contain information about Taxpayer O and 
Taxpayer P (see (e)(2)(i) of this section). 

(iii) Corporation M’s tax statement to Cor-
poration N constitutes a potentially abusive 
tax shelter under paragraph (b)(2)(C) of this 
section. Corporation M transferred informa-
tion to Corporation N regarding the poten-
tial tax consequences of a type of trans-
action that, if entered into and if the rel-
evant thresholds are met, would be a report-
able transaction described in § 1.6011–4(b)(5). 
In addition, Corporation M knew that Cor-
poration N would transfer that information 
to another person. Corporation M is a mate-
rial advisor with respect to that potentially 
abusive tax shelter. Corporation M made a 
tax statement to Corporation N and Corpora-
tion M received $300,000 in connection with 
the potentially abusive tax shelter, which 
exceeds the minimum fee for that trans-
action ($250,000). Accordingly, Corporation M 
must keep a list with respect to that poten-
tially abusive tax shelter. The list must con-
tain information with respect to Corporation 
N (see paragraph (e)(2)(i) of this section). The 
list must also contain information about 
Taxpayer O and Taxpayer P because Cor-

poration M knows the identity of Taxpayer O 
and Taxpayer P, and Corporation M knows 
that Taxpayer O and Taxpayer P entered 
into transaction O and transaction P, respec-
tively (see paragraph (e)(2)(ii) of this sec-
tion).

(3) Contents—(i) In general. Each list 
must contain the following informa-
tion— 

(A) The name of each transaction 
that is a potentially abusive tax shel-
ter and the registration number, if any, 
obtained under section 6111; 

(B) The TIN (as defined in section 
7701(a)(41)), if any, of each transaction; 

(C) The name, address, and TIN of 
each person required to be on the list; 

(D) If applicable, the number of units 
(i.e., percentage of profits, number of 
shares, etc.) acquired by each person 
required to be included on the list, if 
known by the material advisor; 

(E) The date on which each person re-
quired to be included on the list en-
tered into each transaction, if known 
by the material advisor; 

(F) The amount invested in each 
transaction by each person required to 
be included on the list, if known by the 
material advisor; 

(G) A detailed description of each 
transaction that describes both the tax 
structure and its expected tax treat-
ment; 

(H) A summary or schedule of the tax 
treatment that each person is intended 
or expected to derive from participa-
tion in each transaction, if known by 
the material advisor; 

(I) Copies of any additional written 
materials, including tax analyses or 
opinions, relating to each transaction 
that are material to an understanding 
of the purported tax treatment or tax 
structure of the transaction that have 
been shown or provided to any person 
who acquired or may acquire an inter-
est in the transactions, or to their rep-
resentatives, tax advisors, or agents, 
by the material advisor or any related 
party or agent of the material advisor. 
However, a material advisor is not re-
quired to retain earlier drafts of a doc-
ument provided the material advisor 
retains a copy of the final document 
(or, if there is no final document, the 
most recent draft of the document) and 
the final document (or most recent 
draft) contains all the information in 
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the earlier drafts of such document 
that is material to an understanding of 
the purported tax treatment or the tax 
structure of the transaction; and 

(J) For each person required to be on 
the list, if the interest in the trans-
action was not acquired from the mate-
rial advisor maintaining the list, the 
name of the person from whom the in-
terest was acquired. 

(ii) [Reserved] 
(f) Retention of lists. Each material 

advisor must maintain the list de-
scribed in paragraph (e) of this section 
for seven years following the earlier of 
the date on which the material advisor 
last made a tax statement relating to 
the transaction, or the date the trans-
action was entered into, if known. If 
the material advisor required to pre-
pare, maintain, and furnish the list is a 
corporation, partnership, or other enti-
ty (entity) that has dissolved or liq-
uidated before completion of the seven-
year period, the person responsible 
under state law for winding up the af-
fairs of the entity must prepare, main-
tain and furnish the list on behalf of 
the entity, unless the entity submits 
the list to the Office of Tax Shelter 
Analysis (OTSA) within 60 days after 
the dissolution or liquidation. If state 
law does not specify any person as re-
sponsible for winding up the affairs, 
then each of the directors of the cor-
poration, the general partners of the 
partnership, or the trustees, owners, or 
members of the entity are responsible 
for preparing, maintaining and fur-
nishing the list on behalf of the entity, 
unless the entity submits the list to 
the Office of Tax Shelter Analysis 
(OTSA) within 60 days after the dis-
solution or liquidation. The responsible 
person must also provide notice to 
OTSA of such dissolution or liquida-
tion within 60 days after the dissolu-
tion or liquidation. The list and the no-
tice provided to OTSA may be sent to: 
IRS LM:PFTG:OTSA, Large & Mid-Size 
Business Division, 1111 Constitution 
Ave., NW., Washington, DC 20224, or to 
such other address as provided by the 
Commissioner. 

(g) Furnishing of lists—(1) In general. 
Each material advisor and person re-
sponsible for maintaining a list of per-
sons must, upon written request by the 
IRS, furnish the list to the IRS within 

20 days from the day on which the re-
quest is provided. The request is not re-
quired to be in the form of an adminis-
trative summons. The list may be fur-
nished to the IRS on paper, card file, 
magnetic media, or in any other form, 
provided the method of furnishing the 
list enables the IRS to determine with-
out undue delay or difficulty the infor-
mation required in paragraph (e)(3) of 
this section. 

(2) Claims of privilege—(i) In any case 
in which an attorney or federally au-
thorized tax practitioner within the 
meaning of section 7525 is required to 
maintain a list with respect to a trans-
action that is a potentially abusive tax 
shelter, and that person has a reason-
able belief that information specified 
in paragraph (e)(3)(i)(I) required to be 
furnished under this paragraph (g) is 
protected by the attorney-client privi-
lege or by the confidentiality privilege 
of section 7525(a), the attorney or fed-
erally authorized tax practitioner must 
still maintain the list of persons pursu-
ant to the requirements of this section. 
When the list is requested by the IRS, 
as provided in paragraph (g)(1) of this 
section, the material advisor may as-
sert a privilege claim as to the infor-
mation specified in paragraph 
(e)(3)(i)(I) subject to the requirements 
of this paragraph (g)(2). 

(ii) The claimed privilege must be 
supported by a statement that is 
signed by the attorney or federally au-
thorized tax practitioner under pen-
alties of perjury, must identify and de-
scribe (as set forth in this paragraph 
(g)(2)) the nature of each document 
that is not produced which will allow 
the IRS to determine the applicability 
of the privilege or protection claimed, 
without revealing the privileged infor-
mation itself, and must include the fol-
lowing representations with respect to 
each document for which the privilege 
is claimed— 

(A) Specifically represent that the 
information was a confidential practi-
tioner-client communication and, in 
the case of information which a feder-
ally authorized tax practitioner claims 
is privileged under section 7525, that 
the omitted information was not part 
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of tax advice that constituted the pro-
motion of the direct or indirect partici-
pation of a corporation in any tax shel-
ter (as defined in section 
6662(d)(2)(C)(iii)); and 

(B) Specifically represent that to the 
best of such person’s knowledge and be-
lief, that the person and all others in 
possession of the omitted information 
did not disclose the omitted informa-
tion to any person whose receipt of 
such information would result in a 
waiver of the privilege. 

(iii) Identification and description of 
a document includes, but is not limited 
to— 

(A) The date appearing on such docu-
ment or, if it has no date, the date or 
approximate date that such document 
was created; 

(B) The general nature, description 
and purpose of such document and the 
identity of the person who signed such 
document, and, if it was not signed, the 
identity of each person who prepared 
it; and 

(C) The identity of each person to 
whom such document was addressed 
and the identity of each person, other 
than such addressee, to whom such 
document, or a copy thereof, was given 
or sent. 

(h) Designation agreements. If more 
than one material advisor is required 
to maintain a list of persons, in accord-
ance with paragraph (e) of this section, 
for a potentially abusive tax shelter, 
the material advisors may designate by 
written agreement a single material 
advisor to maintain the list or a por-
tion of the list. The designation of one 
material advisor to maintain the list 
does not relieve the other material ad-
visors from their obligation to furnish 
the list to the IRS in accordance with 
paragraph (g)(1) of this section, if the 
designated material advisor fails to 
furnish the list to the IRS in a timely 
manner. A material advisor is not re-
lieved from the requirement of this 
section because a material advisor is 
unable to obtain the list from any des-
ignated material advisor, any des-
ignated material advisor did not main-
tain a list, or the list maintained by 
any designated material advisor is not 
complete. 

(i) Procedure for obtaining rulings. A 
person may submit a request to the 

IRS for a ruling as to whether a spe-
cific transaction will be considered a 
potentially abusive tax shelter for pur-
poses of this section and whether that 
person is a material advisor with re-
spect to that transaction. If the re-
quest fully discloses all relevant facts 
relating to the transaction (including 
all facts relevant to the person’s rela-
tionship to such transaction), then the 
requirement to maintain a list shall be 
suspended for that person during the 
period that the ruling request is pend-
ing and for 60 days thereafter; however, 
if it is ultimately determined that the 
transaction is a potentially abusive tax 
shelter and that the person is a mate-
rial advisor with respect to that trans-
action, the pendency of such a ruling 
request shall not affect the require-
ment to maintain the list, nor shall it 
affect the persons required to be in-
cluded on the list (including persons 
who acquired interests in the poten-
tially abusive tax shelter prior to and 
during the pendency of the ruling re-
quest), or the other information re-
quired to be included as part of the list. 

(j) Effective date. This section applies 
to any transaction that is a potentially 
abusive tax shelter entered into, or any 
interest acquired therein, on or after 
February 28, 2003. However, this section 
shall apply to any transaction that was 
entered into, or in which an interest 
was acquired, after February 28, 2000, if 
the transaction becomes a potentially 
abusive tax shelter on or after Feb-
ruary 28, 2003 because it is a listed 
transaction as defined in § 1.6011–4 of 
this chapter, and is subject to disclo-
sure under § 1.6011–4 of this chapter. 
This section also shall apply to any 
transaction that was entered into, or 
in which an interest was acquired, 
after January 1, 2003, if the transaction 
becomes a listed transaction as defined 
in § 1.6011–4 of this chapter and is sub-
ject to disclosure under §§ 20.6011–4, 
25.6011–4, 31.6011–4, 53.6011–4, 54.6011–4 or 
56.6011–4 of this chapter. The rules in 
§ 301.6112–1T as contained in 2002–45 
I.R.B. 826 (see § 601.601(d)(2) of this 
chapter) apply only to a transaction 
entered into, or an interest acquired 
therein, on or after January 1, 2003, and 
before February 28, 2003, if the trans-
action is a listed transaction as defined 
in § 1.6011–4 of this chapter or a section 
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6111 tax shelter. Otherwise, the rules 
that apply with respect to any trans-
action that is a potentially abusive tax 
shelter entered into, or any interest ac-
quired therein, before January 1, 2003, 
are contained in § 301.6112–1T in effect 
prior to January 1, 2003 (see 26 CFR 
part 301 revised as of April 1, 2002). Ad-
ditionally, the IRS will not ask to in-
spect any list for a potentially abusive 
tax shelter that is entered into, or any 
interest acquired therein, on or after 
January 1, 2003, until June 1, 2003, un-
less the potentially abusive tax shelter 
is a listed transaction as defined in 
§ 1.6011–4 of this chapter or a trans-
action that is a section 6111 tax shel-
ter. 

[T.D. 9046, 68 FR 10173, Mar. 4, 2003]

§ 301.6114–1 Treaty-based return posi-
tions. 

(a) Reporting requirement—(1) General 
rule. (i) Except as provided in para-
graph (c) of this section, if a taxpayer 
takes a return position that any treaty 
of the United States (including, but not 
limited to, an income tax treaty, es-
tate and gift tax treaty, or friendship, 
commerce and navigation treaty) over-
rules or modifies any provision of the 
Internal Revenue Code and thereby ef-
fects (or potentially effects) a reduc-
tion of any tax incurred as any time, 
the taxpayer shall disclose such return 
position on a statement (in the form 
required in paragraph (d) of this sec-
tion) attached to such return. 

(ii) If a return of tax would not other-
wise be required to be filed, a return 
must nevertheless be filed for purposes 
of making the disclosure required by 
this section. For this purpose, such re-
turn need include only the taxpayer’s 
name, address, taxpayer identifying 
number, and be signed under penalties 
of perjury (as well as the subject dis-
closure). Also, the taxpayer’s taxable 
year shall be deemed to be the calendar 
year (unless the taxpayer has pre-
viously established, or timely chooses 
for this purpose to establish, a dif-
ferent taxable year). In the case of a 
disclosable return position relating 
solely to income subject to withholding 
(as defined in § 1.1441–2(a) of this chap-
ter), however, the statement required 
to be filed in paragraph (d) of this sec-
tion must instead be filed at times and 

in accordance with procedures pub-
lished by the Internal Revenue Service. 

(2) Application. (i) A taxpayer is con-
sidered to adopt a ‘‘return position’’ 
when the taxpayer determines its tax 
liability with respect to a particular 
item of income, deduction or credit. A 
taxpayer may be considered to adopt a 
return position whether or not a return 
is actually filed. To determine whether 
a return position is a ‘‘treaty-based re-
turn position’’ so that reporting is re-
quired under this paragraph (a), the 
taxpayer must compare: 

(A) The tax liability (including cred-
its, carrybacks, carryovers, and other 
tax consequences or attributes for the 
current year as well as for any other 
affected tax years) to be reported on a 
return of the taxpayer, and 

(B) The tax liability (including such 
credits, carrybacks, carryovers, and 
other tax consequences or attributes) 
that would be reported if the relevant 
treaty provision did not exist. 
If there is a difference (or potential dif-
ference) in these two amounts, the po-
sition taken on a return is a treaty-
based return position that must be re-
ported. 

(ii) In the event a taxpayer’s return 
position is based on a conclusion that a 
treaty provision is consistent with a 
Code provision, but the effect of the 
treaty provision is to alter the scope of 
the Code provision from the scope that 
it would have in the absence of the 
treaty, then the return position is a 
treaty-based return position that must 
be reported. 

(iii) A return position is a treaty-
based return position unless the tax-
payer’s conclusion that no reporting is 
required under paragraphs (a)(2) (i) and 
(ii) of this section has a substantial 
probability of successful defense if 
challenged. 

(3) Examples. The application of sec-
tion 6114 and paragraph (a)(2) of this 
section may be illustrated by the fol-
lowing examples:

Example 1: X, a Country A corporation, 
claims the benefit of a provision of the in-
come tax treaty between the United States 
and Country A that modifies a provision of 
the Code. This position does not result in a 
change of X’s U.S. tax liability for the cur-
rent tax year but does give rise to, or in-
creases, a net operating loss which may be 
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